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CITY OF PORT ORFORD 
 

WORKSHOP OF THE COMMON COUNCIL  
 

Thursday, July 13th, 2023 AT 5:30 P.M. 
 

Please join this meeting from your computer, tablet or smartphone.  
 

http://meet.goto.com/332066901    
 

You can also dial in using your phone.  
United States (Toll Free): 1 866 899 4679  

Access Code: 332-066-901 
 

AGENDA 
 
1.   Call to Order/Roll Call 

 

2.   Workshop: Homelessness in Port Orford 

 

3.  City Administrator Updates 

 

4. Adjourn 
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TO: Mayor and City Council    
  
FROM:  City Administrator    
  
DATE:  July 13, 2023    
  
RE: Time Place and Manner Workshop Homeless Ordinance   
__________________________________________________________________  
  
ISSUE:     
A workshop to further consider and develop reasonable time place and manner regulations for persons 
experiencing homelessness.  
  
BACKGROUND:   
Due to statutory imposed time-lines, the City adopted its Time, Place and Manner regulations on  
Persons Experiencing Homelessness as an Emergency Ordinance. After that, the Common Council 
instructed staff to meet with Neighbor to Neighbor Port Orford (N2NPO) to consider further refinement 
of the regulations.   
  
Staff has met with N2NPO and has further reviewed literature provided by that group as well as other 
articles regarding homelessness. The following is a summary of the meeting and some of the literature.   
  
DISCUSSION:  
The meeting began with N2NPO asking where the City was in relation to time, place and manner 
regulations. CA explained that our position was expressed in the recently adopted ordinance, but City 
Council was seeking information and options.  
  
N2NPO then explained that it had agreements with persons experiencing homelessness. Those persons 
with an agreement would receive services from N2NPO. It is possible that if persons did not sign an 
agreement with N2NPO, they would not be welcomed in the area designated by the City as a safe 
harbor.   
  
At the June 15, 2023 public hearing, N2NPO explained that it was requiring persons to leave the 
designated area every morning. It also says that in its agreement. However, that is not what is happening.   
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Instead, N2NPO was making decisions to have persons leave on a case-by-case basis. For example, 
Bobbi who recently had hip surgery, was allowed to remain in camp. Some kind of order prevents her 
from living in her home.   
  
What N2NPO says would help is some building that could act as a “day center” for the population, 
where they could go during the day. Apparently Coast Community Health had such a facility, but no 
longer has one.  There is a winter time “warming center” at a church in town.   
  
Tanya Miller has been acting as a volunteer case worker for the population. She interviews homeless 
persons, and contacts agencies and other resources. She is a certified State Community Health Worker, 
and has taken the course to become Health coach. She is now retired and working as a volunteer. She 
works with Health facilities, State and Federal programs in coordinating care in this state, and other 
states. She did several years of field work as a care coordinator and case manager and did assessments 
for individuals.    
  
With her help, N2NPO recently re-housed a homeless person back to their tribal lands in Northern 
California.  They have had other successes as well. N2NPO has insurance.   
  
In the time the homeless have been administered to by N2NPO, there has been an outbreak of fleas, and 
another outbreak of head lice.   
  
What N2NPO proposes is presence at the designated location. The idea is to fence the location off from 
the public, and then to have at least two designated areas within the fenced area.   
  
One area would be for persons who were committed to transition. Those persons would be given access 
to a 12ft x 12ft area which would have a 10ft x 10ft tent and a sun shelter on top of that. The persons 
would have to agree to get into a rehabilitation program, apply for any available disability payment 
support, subject to a medical examination, and receive mental health treatment as prescribed.   
  
The other area would be for those not committed to transition. These would be the persons who would 
be required to leave every day.   
  
N2NPO feels that the current population is being preyed upon by persons who dump garbage and steal 
their things.   
  
From a City Administration perspective, random inspections of the site reveal lots of garbage, and not 
very many occupants. At one time, a fire pit was discovered, but has since been removed. The CA has 
heard complaints of theft and abuse of restroom facilities from a near-by merchant.   
  
Lessons from other jurisdictions are mixed, but there are examples of very negative experiences. Also, 
cities have changed the way they are handling homeless populations from when they began to address 
the issue. The pattern described is one where, initially, a local jurisdiction would more-or-less attempt to 
accommodate and provide services to homeless individuals.  Such policies resulted in an over-
abundance of homeless persons, and the local jurisdictions changed their stance and treatment of 
homeless.   
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Those cities are now instead of housing homeless populations, finding where they came from, who can 
assist, and sending the homeless away. Other cities have decided to enforce the laws that homeless 
people are violating on a regular basis. From public defecation to blocking of right of way with respect 
to accessibility for the disabled.   
  
Port Orford should learn from these cities – cities with far greater resources than Port Orford.   
  
N2NPO recommends an agreement with the city whereby N2NPO leases an area, and establishes rules 
for the population served.  See attached proposal.   
  
However, this can have adverse consequences.  The city itself can be exposed to liability for the actions 
of N2NPO, notwithstanding such agreements. There are at least two examples of private entities using 
public property and then governments being held responsible. One case was an airshow that happened 
on a public air strip, but was leased by a private entity. That private entity had rules and the police 
enforced those rules to trespass individuals. The government was held responsible.  Similar was a New 
York case where a music organization had a concert, and the police arrested a person who spoke out 
against the organization.    
  
Similarly, it could be the City either enforcing the rules and regulations of N2NPO, or the city allowing 
N2NPO to enforce its rules, which because of their ability to eject a person from the leased area – the 
only area designated by the city as a safe harbor for homeless individuals, thereby eliminating the 
constitutionally protected sleeping area.   
  
RECOMMENDATION:    
At this point, staff has no further recommendation, other than that the City is ill-equipped to address the 
issue.   
  
N2NPO and staff seek to know if the City Council needs additional information, or if the City Council 
has additional direction   
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By Maxine Bernstein I The Oregonian/OregonLive 
A federal appeals court Wednesday refused to rehear a three-judge panel's ruling that prohibited 

the city of Gran-s-Pass from criminally punishing homeless people who sleep in public places 

when they have nowhere else to go. 

The denial of a full court review by the 9th U.S. Circuit Court of Appeals prompted unusually 
scathing dissents and statements by 16 other 9th Circuit judges who either blasted the original 
decision and urged it be corrected or argued that at least the full court be given the chance to 
reconsider the matter. 
Many who dissented argued that the Grants Pass ruling created a confusing set of rules based on a 
flawed interpretation of the U.S. Constitution and made the court's judges into inappropriate U 

homeless policy czars." 

Advertisement 

The original ruling placed a "straitjacket" on West Coast cities that are now left with little recourse 
to deal with an insurmountable and widespread rise in homelessness, the dissenters wrote. 
In response, the two judges who made up the majority opinion on the three-judge panel defended 
the denial of a full court review and also stood by their underlying 2022 opinion and claimed those 
criticizing it had mischaracterized it. 
Highlighting the significant division among the 9th Circuit active and senior judges, a lawyer 
representing the city of Grants Pass said the city plans to petition the U.S. Supreme Court to review 
the case. 

Last year, the three-judge 9th Circuit panel upheld a lower court's injunction that directed Grants 
Pass not to enforce its public camping and park exclusion ordinances against "involuntarily 
homeless persons" for the "mere act of sleeping" or camping in public spaces when "there is no 
other place in the city for them to 

The city appealed to have the case heard by the full federal appellate court. A majority of the 
court's 29 active judges voted not to allow a full court rehearing, according to Wednesday's 
155-page order and amended opinion. 

The two judges who wrote the majority opinion Rosyln O. Silver, a U.S. District judge in Arizona 
designated to sit on the 9th Circuit and 9th Circuit Judge Ronald M. Gould said the Eighth 
Amendment imposes "substantive" limits on what's punishable as a crime. 

Without a fix, the 9th Circuit has required cities, particularly those in the West such as Portland, 
Los Angeles and San Francisco "to surrender their sidewalks and other public places to homeless 
encampments," he wrote. 

The full court needed to "reconsider our unfortunate constitutional mistake," O'Scannlain wrote. 

O'Scannlain contended that the Grants Pass decision rested partly on an earlier ruling in a case 
involving the city of Boise, which he wrote "invented" a federal constitutional right to sleep on 
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public property. He noted that the 9th Circuit remains the "only federal court of appeals to have 
recognized an individual constitutional a right' to sleep or to camp on sidewalks and other public 
property." 

The three-judge panel that issued the Grants Pass ruling wrongly applied the Eighth Amendment 
that prohibits cruel and unusual punishment, O'Scannlain wrote. 
It is "not a boundless remedy for all social and policy ills, including homelessness. It does not 
empower us to displace state and local decisionmakers with our own enlightened view of how to 
address a public crisis over which we can claim neither expertise nor authority, and it certainly 
does not authorize us to dictate municipal policy here," he wrote, 
He also argued that the U.S. Supreme Court hasn't found that the Eighth Amendment applies to 
conduct not of one's free choice and that local officials should have the right to prohibit a "species 
of antisocial conduct." 

The attempt by Grants Pass to punish people with nowhere to go for the "life-sustaining act of 
sleeping" outside rose to one of those circumstances and is consistent with U.S. Supreme Court 
precedent, Silver and Gould argued. 
Senior 9th Circuit Judge Diarmuid O'Scannlain called the panel's initial ruling an "egregiously 
flawed and deeply damaging" mistake that is "at war with constitutional text, history, and 
tradition, and Supreme Court precedent." 

O'Scannlain, joined by 14 other judges, argued that the original opinion has paralyzed cities from 
addressing the significant problem of homelessness and removed their authority to craft public 
policy. 

O'Scannlain and judges who signed onto his statement urged the court to come out from behind its 
"marble walls and sealed doors" to consider the practical "grave and troubling" ramifications of the 
Grants Pass ruling• 

"One need only walk through our neighborhoods — through the Tenderloin (San Francisco) or 
Skid Row (Los Angeles) — to know that our communities are fast coming undone," he wrote. 
"Tents crowding out sidewalks, needles flooding parks, and rubbish (and worse) marring public 
squares reflect a threat to the public welfare that should not be taken lightly." 

Ninth Circuit Judge Milan D. Smith Jr., in his own dissent, wrote that the Grants Pass and Boise 
decisions have left "local governments without a clue of how to regulate homeless encampments 
without risking legal liability." 

Smith said the Grants Pass ruling has set up unelected federal judges as "homelessness policy 
czars" instead of doing what they should be doing: Applying the rufe of law. 

The Boise ruling, he said, "handcuffed local jurisdictions" trying to respond to the homelessness 
crisis while the Grants Pass case "now places them in a straitjacket." 
Smith criticized the formula that the judges set in the Grants Pass case that the city couldn't 
prosecute homeless people for sleeping in public "if there is a greater number of homeless 
individuals in a jurisdiction than the number of available shelter spaces." 
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That's unrealistic and doesn't take into account individual circumstances, such as people who refuse an 
offer to go to a shelter, Smith wrote. 

In response to the vigorous dissents, the majority slightly amended its original ruling, removing the 

"bedsversus-population" formula.  

"The holding in Grants Pass is not that involuntarily homeless persons in the City of Grants Pass 

and elsewhere in the Ninth Circuit are allowed to sleep wherever and whenever they wish," the 

two wrote. "When there is space available in shelters, jurisdictions are free to enforce prohibitions 

on sleeping anywhere in public." 

Further, when someone refuses an offer of shelter, that person may be punished for sleeping in 

public, the majority judges wrote. 

Senior Circuit Judge Susan P. Graber sought to offer a middle ground. She said she agreed with 
the legal premise that the Eighth Amendment protects against criminal prosecution of the 
"involuntary act of sleeping," but that the relief granted in the Grants Pass case went too far. 
"Given the widespread nature of the homelessness crisis in our jurisdiction, it is crucial that we get 
it right," she wrote. "Our court should have reheard this case en banc." 
Theane Evangelis, the attorney representing the city of Grants Pass, said the city plans to petition 
the U.S. 
Supreme Court for review. 
"We hoped the full Ninth Circuit would reconsider recent decisions that have contributed to the 

growing problem of encampments in cities across the West," Evangelis said by email. "The 

Ninth Circuit ts decisions in this case and Martin v. Boise are legally wrong and are only harming 

the very people they were meant to help." 

To clear up any potential confusion, Silver and Gould removed a statement from their original 
opinion that referenced the number of homeless individuals in a jurisdiction compared to the 
number of shelter spaces available. 

"When there is no shelter space, jurisdictions may still enforce limitations on sleeping at certain 
locations," they wrote in their amendment. "The assertion that jurisdictions must now allow 
involuntarily homeless persons to camp or sleep on every sidewalk and in every playground is 
plainly wrong." 
They accused O'Scannlain and Smith of mischaracterizing their ruling with exaggerations. 
Their decision, they wrote, holds only that governments can't criminalize the act of sleeping "with 
the use of rudimentary protections, such as bedding, from the elements in some public places when 
a person has nowhere else to sleep." 

Silver and Gould said nowhere in their ruling do they "establish an unrestrained right for 
involuntarily homeless persons to sleep anywhere they choose. Nor does it require jurisdictions to 
cede all public spaces to involuntarily homeless persons." 
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In Boise, a three-judge panel of the the 9th U.S. Circuit Court of Appeals in 2018 upheld a 
district court's ruling on the city's enforcement of its camping and disorderly conduct 
ordinances against people experiencing homelessness. 

The panel found that "as long as there is no option of sleeping indoors, the government cannot 
criminalize indigent, homeless people for sleeping outdoors, on public property, on the false 
premise they had a choice in the matter." When Boise sought a full court review of the ruling, the 
9th Circuit rejected such a review. The U.S. Supreme Court in 2019 then denied a Boise petition to 
review the ruling. 
Senior status judges don't have a vote on whether a case should be heard by the full court. That's 
why O'Scannlain's position is called a "statement," rather than a formal dissent. 

 


